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4TRafcm:ITT!lJT/ $87dz&, sngaa (after )(lf) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('tf) sarta al f@ii t 08.04.2024Date of Issue
Arising out of Order-In-Original No. 442/AC/Div-I/HKB/2022-23 dated 07-02-

(s) 2023 passed by The Assistant Commissioner, CGST, Division-I, Ahmedabad
South

-.:r1q1tJcf>dl cj)f-;,n:f JW4cTT 1 The Assistant Commissioner,
('9) Name and Address of the Central GST, Division-I, Ahmedabad South.

Appellant GST Bhavan, Ahmedabad.

!.!Rlct1d1 cf>"T~ JW4cTT 1 M/s. Mahendra Nanjibhai Thummar (HUF), 06,
(ea) Name and Address of the TF Sherusti 11 Nr. Nelson School, Nr. Ramji

Responded Mandir, Maninagar, Ahmedabad-380008.

#t&rf <rft-s?gr a sriatr sit#ramar?atas sf?gr aRt zrnR@faRt aa7g +TTq
rf@lath Rt zrft srar =rteru leayamrz,sfh an2gr afagt mar?

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
sraal; mtgterur sn#a:
Revision application to Government of India:

( 1 ) ~ ,_.3c-q I ct ii !{r!l m~, 1 9 9 4 cl?r mu 3TTlcf fl aarg mgRiaat arr <ITT"

3q-nrr h rr pm eh siasiagtaur saa a~lRa, +aal, fe iara4, ztsa f@7,
atf isa, fa« tr raa, ira rf, .,{RRfr: 110001 <ITT" cfiT~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

.,....p.. -A- ..,.,.A • ,, E 2 ++-rrrr • .-(#) qt¢ ,Tl mt &u qTasa @u l cfil,( "©"R t1 t91t11 '4-!0-sii11,c <lT ~ cfil{©lii li" <:rr 1cpt11

nssrt a aR?or +raszusf, rft ssrtt qrwra? ag fas4r aar
fatnssrt R gtm RRtrh tug& ztt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another durin,g..t-J.;i.. course
of processing of the goods in a warehouse or in storage whether · ' "· ,1,.. · ·\a
warehouse. e .

±i• .., I
I
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(<sr) 'lfficfhag f@ft zag rgr faffaa ma warm fair # au@ts arc4 #aru
'3,9 lqrJ ~% RiR" %~ ir-;;rr 'lfficfh atz fatag r #kgfaffaa 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('er) affi'n:r '3,91 qrJ cITT" -.:i,91a grees h girth fu st spet aeer #ft{zsit 3lrcl:!?T -;;:rr ~
arr qi fr a ga(fa# nrga, srfl IDU "9Tfur cfl' "fl'1Pr "Cf{ m qR fa arf@fa (i 2) 1998
mu 109 IDU~~ ~WI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~ '1,91~rt 9:Fn (3!---i:\t;r) f.-l4½1ctffi, 2001 ah far 9 eh siaf faff&e qur tier <-8 if cTT
~if,~ 3TR!?T % "Sffu 3TR!?T ~~-?!- fR lffi1" % '4fld<1~-3TR!?T ~~ 3TR~T cITT" err-err
fail a arr 5aa sear fast afgu st# arr afar z mar er glf k siafa aT 35-~ if
f.:tmfta- tITTharr haa#arr €tr-6 arr ftfa st 2tft rfgut

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfaa searh rr szgtirza (4Ta sq zar ska ?tat?t200/- tr ·ranRt
st it suzi iaq4 vara star gr at 1000/- ftRr ·mar ftsry

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ft+r tea, hr£trqt« gearvi aara s4Ra nnf@awrk fa sf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-.:i,9lq.-J ~Jc-ch~. 1944 cITT" m-(f 35-cIT/35-~%~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 3fRa qRha aatg srgar eh star ft sf«, aft kmk t far gpa, Rt
graa grca vi arafa annf@2raw (fez) Rt ufnr 2fr f1fa, gralara 2a mat,

isl§½lffi ™, 3ffficIT, W~(rtlll(, 61t+-Jqjqjq-380004I

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac; 5 Lac to 50 Lac and_ above 50 _ Lac respectively in.~~~~
crossed bank draft m favour of Asstt. Reg1star of a bra..--ich of any no1•11:,a}~tp.,:1~~. li.• ~::i'\

/J- of ,v;:,•:. ,, "\-;;. ~' \
2 ft;:: v.i;',:ir-J·~ '?.-c~ !' ,":.' ~-\\:- t•~, .... , ,z:t.~t' 'c ""--.::. ) e.~~ .; \. .,.,,. ., ~~ ~ '.<¢
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) m~ st?gr ii a& qr sr?ii at rag gtr ~w~~ 3TR!?r ~ fu-"C;~ cfiT 'lJlTifR~
~ -?t- ~~~~ cr:1-~ ~ ~ ~ m Ffi ~ w cWf -?t- rn ~ fu-"C; ~~~ 61 en J1 J.j

~eITT" ~~m~mcfiRt q4ea #atmar?

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rarar ga f2fr 1970 r ti@lf@ea Rt s@aft -1 # iaia fafRa flu gar st
~m~3TR!?T ~~~ f.-l 0rJ.J1 srrf~~ 31R!?T it r@a Rt ca 7Rass6.50 4 #T 4(41

ea fem «arr @tarafeg

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) st i if@amat l r;q 4 -3{ 01 ~ qffl~ cl?!- 3TI""{ m t1:fTi, sraffa far mar ? it ft
gen, hr sgraa greenviatasf7a raff@aw (aaffafe) fa, 1982 ffga2

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +far gas, #tasgraa grcea viata sf@ +tnf@aw (fez) v fa aft#reTr
if cfido44-Ji41 (Demand)~~ (Penalty) cfiT 10%a snr mar afaf 2 zrai~, sf@ram Ifsr
10 cfifris~ ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#Ria 3are grcasj hara h siafa, gnf@a~tr #fer cl?!- m1f (Duty Demanded) I

(1) "©6 (Section) 1 lD ~~RITTRcr'D"m;
(2) ftn ta#zkfe ft afgr;
(3) aehfezitfa 6 hazrkrufg

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <rs?gr# 4fasf 7@rawr# rr r #zi gas sr rar grcans m assfa ct IR a gttit au rg
grca # 10% znrararit sgt #aa au fa ct, faa gt aaav4 10% 4ratu Rt sr a4fr ?r

In view of above, an appeal against this order shall lie before th½~~
payment of 10% of the duty demanded where duty or duty and penalty(~J~ · · ~-~1s~{~~\
or penalty, where penalty alone 1s m dispute. g, 3$? ;

t± i. .< l> 3»< ·• ss
%. s$
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F.No. GAPPL/COM/STD/509/2023-Appeal

ORDER-IN-APPEAL

The following appeals have been filed under section 84(1) of

the Finance Act, 1994 (hereinafter referred as 'the Act') by the

Assistant Commissioner, CGST & C. Ex., Division-I, Ahmedabad

South Commissionerate (hereinafter referred as appellant) in

compliance to Order-in-Review Nos. 25/2023-24 dated 08.06.2023

passed by Commissioner, Central GST, Ahmedabad South

(hereinafter referred to as. the "the reviewing authority" also)

against Order-in-Original No. 442/AC/Div-I/HKB/2022-23 dated

07.03.2023 (hereinafter referred as "the impugned order") passed

by the Assistant Commissioner, CGST, Division - I, Ahmedabad

South (hereinafter referred as "the adjudicating authority'') in the

case of M/ s Mahendra Nanjibhai Thummar (HUF), 06, TF Sherusti

11, Nr. Nelson School, Nr. Ramji Mandir, Maninagar, Ahmedabad-

380008 (hereinafter referred as "the Respondent').

Sr. Appeal No. & Date Review Order Order-in-Original Io. &

No. No. & Date Date

01.
GAPPL/COM/ STD/ 509/2023 25/2023-24 442/AC/Div-I/HKB/2022-23
APPEAL Dated 13.06.2023 dated 08.06.2023 dated 07.03.2023

2. Briefly stated, the facts of the case are that the respondent,

having PAN No. AAJHM7455E had earned substantial service

income during the F.Y. 2014-15. On scrutiny of the data received

from Income Tax department, it was noticed that the respondent

had earned an income of Rs. 68,51,372/- during the F.Y. 2014-15.

Accordingly, it appeared that the respondent had earned the said

substantial income by way of providing taxable services but had

neither obtained Service Tax registration nor paid the applicable

service tax thereon. The respondent were called upon to submit

copies of required documents for assessment for the said period.

However, the respondent had not responded to the letters issued by
the department.
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F.No. GAPPL/COM/STD/509/2023-Appeal

2.1 The respondent were issued Show Cause Notice bearing F.No.

V/15-196/MAHENDRA NANJIBHAI THUMMAR (HUF)/2020-21

dated 22.12.2020 wherein:

a) Demand and recover an amount of Rs. 8,46,829/- under the

provision to Sub Section (1) of Section 73 of the Act along with

interest under section 75 of the Act.

b) Imposed penalty under Section 77(1) of the Act for failure to

take service tax registration as per the provision of Section 69 of the

Act, and penalty under Section 78 of the Act for non-payment of

service tax by wilfully suppressing the facts from the department

with intent to evade the payment of service tax.

4. The Commissioner, Central GST, Ahmedabad South, in

exercise of the power conferred on him under Subsection 1 of

Section 84 of the Act in order to satisfy himself as to the legality

and propriety of the impugned order, directed the adjudicating

authority vide Review Order No. 25/2023-24 dated 08.06.2023 to

file an appeal before undersigned within stipulated period for

determination of the legality and correctness of the impugned order

on the following grounds:

)> As the adjudicating authority has extended the benefit of

exemption under Sr. No. 14(a) of the Notification No. 25/2012-ST

dated 20.06.2012 as amended to the service provider, it is

pertinent to refer to the said provisions which are reproduced

below:

14. -services by way of construction, erection, commissioning or
installation oforiginal work pertaining to

(a) an airport, port or railways including monorail or metro"

► From the text of the above provisions, it is clear that, the benefit
of the exemption under Sr. No. 14(a) is available only to the main

contractor directly engaged in providing service@g@@toned
(et..61therein. In the present case, the service prov'gg has. r
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F.No. GAPPL/COM/STD/509/2023-Appeal

acted as sub-contractor and provided only labour services

without material to the main contractor. Thus, the exemption

under 14(a) supra is not available to the service provider.

► The exemption available to a sub-contractor is provided under

Sr. No. 29(h) of the Notification No. 25/2012-ST dated

20.06.2012 which reads as under-

(h) sub-contractor providing services by way of works contract
to another contractor providing works contract services which
are exempt.

► There is no dispute about the fact that the service provider has

only provided labour services without supply of material/ goods

to the main contractors and hence, services provided by the

service provider were not work contract service. Accordingly,
'irrespective of the fact that whether the service provided by the

main contractors is exempted or otherwise, the services provided

by the service provider are not covered under Sr. no. 29(h) supra

and hence not eligible for exemption under the said clause also.

It is evident from the details of above that the services provided

by sub-contractor are used by the main service provider for

completion of his work does not in any way alter the fact of

provision of taxable service by a sub-contractor. Services

provided by sub-contractor are in the nature of input services.

Service Tax is therefore leviable on any taxable service provided

whether or not the services are provided by a person in his

capacity as a sub-contractor or whether or not such services are

used as input services. The fact that a given taxable service is

intended for use as an input service by another service provider

does not alter the taxability of the service provider.

Consequently, the service provider is not entitled to the benefit of

exemption from service tax under Sr. No. 14(a) of the exemption

Notification No 25/2012-ST dated 20.06.2012 as amended.
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F.No. GAPPL/COM/STD/509/2023-Appeal

5. The respondent were called upon to file a memorandum of

cross objection against the appeals. The personal hearing in the

case was fixed on 22.01.2024, 15.02.2024, 15.03.2024, and

26.03.2024. Neither the respondent nor authorized representative

on behalf of the respondent attended personal hearing on the above

said dates. However, they submitted counter reply vide their letter

dated 07.02.2024 under which they forwarded copy of work order

issued by Larsen & Toubro Limited, Construction, Tamilnadu.

6. Upon through review of the aforementioned order dated

07.03.2023 and the submissions from both the appellant and the

respondent, it is evident that the adjudicating authority failed to

properly analyze the conditions of the exemption provided under Sr.

No. 14(a) of Notification No. 25/2012-ST dated 20.06.2012 as

amended. I find that the adjudicating authority granted exemption

to the respondent based on the provision mentioned in 14(a) of the

Notification No. 25/2012-ST dated 20.06.2012 that exempts

"services by way of construction, erection, commissioning or

installation of original work pertaining to an airport, port or

railways including monorail or metro" from service tax. However,

upon reviewing the aforementioned provision under sr. no. 14(a) of

the Notification, I am of the view that the exemption under sr. no.

14(a) of the Notification is applicable to the main contractor directly

engaged in providing the mentioned therein.

6.1 I concur with the appellant's assertion that the respondent

acted as a subcontractor and provided only labor services without

material to the main contractor. Furthermore, I agree with the

appellant's view, which relies on Sr. No. 29(h) of the above

Notification, allowing exemption to subcontractors providing

services of works contracts to main contractor providing exempted

works contract services. I find it necessary to illustrate excerpt of

the Sr. No. 29(h) of the Notification No. 25/2012-ST dated

20.06.2012 as under:
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F.No. GAPPL/COM/STD/509/2023-Appeal

(h) sub-contractor providing services by way of works
contract to another contractor providing works contract

service which are exempt.

6.2 Considering the above provision, I do not have doubt that if

the respondent, as a subcontractor had provided works contract

services to main contractor providing exempted works ' contract

services, they would have been exempted under 29(h) of the above

mentioned notification. On perusing the work order copy submitted

by the respondent, it is undisputable fact that the respondent solely

provided labor services without the supply of material, hence their

services do not fall within the ambit of works contract services.

Consequently, the exemption under Sr. No. 29(h) is inapplicable to

them.

7. In light of the foregoing analysis, it is evident that the services

provided by the respondent, as a subcontractor, do not qualify for

exemption under Sr. No. 14(a) or Sr. No. 29(h) of Notification No.

25/2012-ST. Hence, I am of the opinion that the adjudicating

authority wrongly dropped the demand for service tax. Therefore, I

find that the respondent is liable for demand of the erroneously

dropped service tax amount of Rs. 8,46,829/- along with interest

and penalty as proposed in the Show Cause Notice.

8. In view of the above the impugned order is set aside and the

appeal filed by the appellant is allowed.

9. Rtmafrt af Rt& rftaa R4err 9qt a@fa star?
The appeal filed by the appellant stands disposed of in above

terms.
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F.No. GAPPL/COM/STD/509/2023-Appeal

gr)
srafter# (3r4lea)

ft.st.gr.€l, szarrz

By RPAD [ SPEED POST

To,
The Assistant Commissioner,
Central GST, Division-I,
Ahmedabad South. Appellant

M/s Mahendra Nanjibhai Thummar (HUF),
06, TF Sherusti 11,
Nr. Nelson School,
Nr. Ramji Mandir, Maninagar,
Ahmedabad-380008

Respondent

PA file6.

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-I,

Ahmedabad South.

4. The Supdt., CGST(Appeals), Ahmedabad (for uploading the OIA)

5. Guard File
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